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4(e)  Constitutionally  Required  Fault 

In  the  Motor  Vehicle  Reference ,  excerpted  in  Chapter  1  above,  the 
Supreme  Court  held  that  the  imposition  of  liability  without  fault  violated  the 
principles  of  fundamental  justice.  In  the  cases  reproduced  in  this  section,  the 
court  went  well  beyond  this  minimal  constitutional  requirement  and  held  that  the 
principles  of  fundamental  justice  require  that  some  offences  have  specific  fault 
elements. 

The  first  and  most  important  offence  that  the  court  considered  was 
murder.  Under  the  Criminal  Code,  the  core  definition  of  murder  is  a  culpable 
homicide  committed  with  one  of  the  fault  elements  defined  in  s.  229.  But  the 
Code  also  states  that  a  culpable  homicide  is  murder  of  committed  in  the 
circumstances  outlined  in  s.  230  (formerly  s.  213:  see  page  433  infra). 

At  common  law,  murder  included  not  only  unlawful  homicide  “with  malice 
aforethought”  but  also  any  unlawful  homicide  committed  while  the  accused  was 
committing  a  felony.  The  term  "constructive  malice”  was  sometimes  used  to 
describe  the  way  in  which  the  intent  to  commit  the  felony  was  substituted  for  the 
“malice  aforethought”  that  would  otherwise  be  required  for  murder.  The  doctrine 
of  constructive  malice  was  abolished  by  s.  1  of  the  Homicide  Act,  1957  (U.K.),  c. 
11.  Some  American  jurisdictions  retain  the  concept  of  “felony  murder”  which  is 
similar  to  the  former  common  law  doctrine  of  constructive  malice. 

Section  230  of  the  Criminal  Code  is  the  Canadian  version  of  these 
doctrines.  The  Code  does  not  use  the  words  “malice  aforethought”  or  “felony”. 
Instead,  s.  230  deems  a  culpable  homicide  committed  in  the  defined 
circumstances  to  be  murder  (rather  than  manslaughter)  even  if  the  Crown  cannot 
establish  any  of  the  fault  elements  required  by  the  basic  definition  of  murder  in  s. 
229.  In  Vaillancourt  and  Martineau,  the  Supreme  Court  considered  the 
constitutionality  of  s.  230. 


Vaillancourt  v.  The  Queen 

Supreme  Court  of  Canada,  Dickson  C.J.C.  and  Beetz,  Estey,  McIntyre,  Chouinard, 
Lamer,  Wilson,  Le  Dain,  and  La  Forest  JJ.  3  December  1987. 

[1987]  2  S.C.R.  636,  39  C.C.C.  (3d)  118 

Lamer  J.  (Dickson  C.J.C.  and  Estey  and  Wilson  JJ.  concurring):  — 

Introduction 

Vaillancourt  was  convicted  of  second  degree  murder  following  a  trial  before  a 
Sessions  Court  judge  and  jury  in  Montreal.  He  appealed  to  the  Quebec  Court  of  Appeal, 
arguing  that  the  judge’s  charge  to  the  jury  on  the  combined  operation  of  ss.  213(d)  and 
21(2)  of  the  Criminal  Code,  R.S.C.  1970,  c.  C  34,  was  incorrect.  His  appeal  was 
dismissed  and  the  conviction  was  affirmed:  (1984),  31  C.C.C.  (3d)  75.  Before  this  court, 
he  has  challenged  the  constitutional  validity  of  s.  213 (d)  alone  and  in  combination  with  s. 
21(2)  under  the  Canadian  Charter  of  Rights  and  Freedoms. 
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anything  to  s.  229(a)?  (Section  229(c)  was  considered  in  R.  v.  Meiler  (1999),  136 
C.C.C.  (3d)  11  (Ont.C.A.).) 

4.  Is  a  person  who  was  convicted  of  murder  under  s.  213  (now  s.  230) 
before  Vaillancouri  and  Martineau  entitled  to  have  his  case  reconsidered?  In  R. 
v.  Sarson  (1996),  107  C.C.C.  (3d)  21  (S.C.C.),  the  accused  and  his  co-accused 
Vince  were  charged  with  first  degree  murder.  The  charge  against  Sarson  was 
based  on  s.  213(d).  He  pleaded  guilty  to  second  degree  murder  and  was 
sentenced  to  life  imprisonment  without  eligibility  for  parole  for  15  years. 
Subsequently,  the  Supreme  Court  released  its  decision  in  Vaillancourt,  striking 
down  s.  213(d).  Sarson  applied  in  the  provincial  superior  court  for  a  writ  of 
habeas  corpus  and  for  an  order  declaring  him  immediately  eligible  for  parole. 
This  application  was  dismissed  by  the  superior  court  judge,  and  Sarson’s  appeals 
to  the  Court  of  Appeal  and  the  Supreme  Court  of  Canada  were  also  dismissed. 

Habeas  corpus  is  a  common  law  procedure  for  challenging  the  legality  of  a 
person’s  detention  or  imprisonment.  It  is  rarely  used  in  Canada  because  there 
are  usually  statutory  methods  of  challenging  the  legality  of  detention  or 
imprisonment.  Sarson  invoked  it  because  there  was  no  statutory  procedure  he 
could  use  to  challenge  his  conviction,  as  his  rights  of  appeal  under  the  Criminal 
Code  had  been  exhausted. 

The  majority  of  the  Supreme  Court,  per  Sopinka  J.,  held  that  Sarson’s 
application  for  habeas  corpus  should  be  dismissed  for  two  reasons.  First,  at 
common  law,  this  writ  was  available  for  defects  in  the  warrant  of  committal  but 
was  not  available  where  the  warrant  of  committal  was  proper  and  the  accused 
had  been  convicted  by  a  court  that  had  jurisdiction  over  the  offence  in  question: 
“the  prisoner’s  only  hope  of  release  was  in  a  direct  appeal  of  the  convicting 
court’s  decision:  a  habeas  corpus  application  could  never  succeed.”  (Para.  23). 
In  other  words,  an  application  for  habeas  corpus  was  not  a  proper  vehicle  for  a 
review  of  the  conviction  itself:  that  review  could  only  be  had  by  way  of  appeal. 

The  second  reason  was  premised  on  the  assumption  that  habeas  corpus 
was  a  proper  vehicle  for  obtaining  a  remedy  under  s.  24(1)  of  the  Charter  for 
unlawful  detention.  The  court  had  previously  granted  such  a  remedy  in  R.  v. 
Gamble  (1988),  45  C.C.C.  (3d)  204  (S.C.C.),  where  the  accused  was  erroneously 
sentenced  under  a  provision  of  the  Code  that  was  not  applicable  to  her  crime.  At 
common  law,  habeas  corpus  would  not  have  been  available  in  Gamble’s  case, 
but  as  Sopinka  J.  said  in  Sarson ,  “the  established  common  law  rules  surrounding 
habeas  corpus  must  be  applied  in  a  flexible  manner  where  the  applicant  has 
established  that  his  continued  incarceration  breaches  the  Charter”  (para.  41). 
However,  “the  expanded  availability  of  the  writ  will  only  apply  where  the  applicant 
is  able  to  demonstrate  that  his  or  her  detention  fails  to  accord  with  the  principles 
of  fundamental  justice,  or  otherwise  offends  the  Charter  of  Rights”  (para.  43). 
Sarson’s  detention  did  not  breach  the  Charter,  apparently  because  the  evidence 
of  his  involvement  in  the  victim’s  death  was  “overwhelming”  (para.  45). 
Specifically,  the  evidence  showed  that  the  accused  was  present  at  the  scene  of 
an  execution-style  slaying  carried  out  by  his  co-accused;  moreover,  the  guilty 
plea  enabled  the  accused  to  avoid  the  possibility  of  a  conviction  for  first  degree 
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murder  (see  para.  47).  Put  another  way,  if  Sarson  had  been  tried  after  s.  213(d) 
was  struck  down,  he  probably  would  have  been  found  guilty  of  second  degree 
murder,  at  least  (presumably  through  the  combined  effect  of  s.  212(a)(i)  or  (ii) 
and  s.  21).  "While  [Sarson]  was  in  fact  convicted  under  an  unconstitutional 
section,  this  was  in  the  circumstances  a  technical  flaw  in  his  conviction  resulting 
from  an  agreement  between  [him]  and  the  Crown.  It  cannot  be  said  to  amount  to 
a  breach  of  the  rules  of  fundamental  justice”  (para.  49).  Sopinka  J.  went  on  to 
say  that  a  remedy  for  a  person  in  Sarson’s  situation  would  have  to  come  from  the 
exercise  of  the  royal  prerogative  of  mercy  (para.  51). 

Would  the  court  have  granted  Sarson  a  remedy  if  the  evidence  relating  to 
his  participation  in  the  murder  had  been  different?  That  is,  suppose  the  court  had 
been  persuaded  that  the  evidence  could  support  a  verdict  of  manslaughter,  but 
not  a  verdict  of  murder.  Would  it  have  then  granted  an  order  making  him  eligible 
for  parole  earlier?  In  her  concurrence,  L’Heureux-Dube  J.  expressly  rejected  this 
possibility  (see  para.  55).  Yet  if  Sopinka  J.  did  not  mean  to  leave  this  possibility 
open,  why  did  he  review  the  evidence  relating  to  Sarson’s  participation  in  the 
murder? 

5.  In  light  of  the  reasoning  in  Martineau,  is  the  “reasonable  steps” 
requirement  in  s.  273.2(b)  of  the  Criminal  Code  (discussed  below)  constitutionally 
valid?  See  R.  v.  Darrach  (1998),  122  C.C.C.  (3d)  225  (Ont.  C.A.),  affd  on  other 
grounds  148  C.C.C.  (3d)  97  (S.C.C.). 

6.  Are  there  any  offences,  other  than  murder  and  theft,  which  carry  the 
special  stigma  referred  to  by  Lamer  C.J.C.?  How  would  you  go  about 
determining  the  stigma  associated  with  conviction  for  an  offence? 


Note  on  Finta  and  Mugesera 

In  R.  v.  Finta,  [1994]  1  S.C.R.  701,  88  C.C.C.  (3d)  417,  the  accused  was 
charged  with  8,617  counts  of  unlawful  confinement,  robbery,  kidnapping,  and 
manslaughter  under  the  Criminal  Code ,  R.S.C.  1927,  c.  36.  The  charges  arose 
out  of  the  accused’s  alleged  participation  in  the  deportation  of  Jews  from 
Budapest  in  May  and  June  1944.  Canada  asserted  jurisdiction  over  these 
offences  as  war  crimes  and  crimes  against  humanity  pursuant  to  s.  7(3.71)  of  the 
Criminal  Code,  R.S.C.  1985,  c.  C-46.  Section  7(3.76)  provided  the  following 
definitions  (see  now  the  Crimes  Against  Humanity  and  War  Crimes  Act,  S.C. 
2000,  c.  24,  ss.  4  and  6): 

“crime  against  humanity”  means  murder,  extermination,  enslavement,  deportation, 
persecution  or  any  other  inhumane  act  or  omission  that  is  committed  against  any  civilian 
population  or  any  identifiable  group  of  persons,  whether  or  not  it  constitutes  a 
contravention  of  the  law  in  force  at  the  time  and  in  the  place  of  its  commission,  and  that, 
at  that  time  and  in  that  place,  constitutes  a  contravention  of  customary  international  law 
or  conventional  international  law  or  is  criminal  according  to  the  general  principles  of  law 
recognized  by  the  community  of  nations; 
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Note:  Companion  Cases  to  Creighton 

In  R.  v.  Gosset,  [1993]  3  S.C.R.  76,  the  Court  considered  the  case  of  a 
police  officer  who  was  charged  with  unlawful  act  manslaughter  in  the  death  of  a 
suspect.  The  underlying  unlawful  act  was  careless  use  of  a  firearm  {Code, 
former  s.  86(2)).  The  victim  had  fled  from  the  accused’s  attempt  to  arrest  him. 
The  accused  shouted  “Stop  or  I’ll  shoot”,  and  pointed  the  gun  at  the  victim  with 
his  finger  on  the  trigger.  The  gun  went  off,  killing  the  victim;  the  accused  testified 
that  the  gun  went  off  accidentally  and  that  he  did  not  intend  to  shoot  the  suspect. 
The  trial  judge  charged  the  jury  that  they  must  find  that  Gosset  had  “a  guilty  state 
of  mind”  to  convict  him.  Gosset  was  acquitted,  and  the  Crown  appealed.  The 
Supreme  Court  unanimously  held  that  the  trial  judge’s  instruction  was  erroneous. 
Applying  the  conflicting  reasoning  from  Creighton,  Lamer  C.J.C.  (Sopinka  and 
lacobucci  JJ.  concurring)  would  have  held  the  accused  to  the  standard  of  “a 
police  officer  trained  and  experienced  in  the  use  of  firearms”,  while  McLachlin  J. 
(La  Forest,  L’Fleureux-Dube  ,  Gonthier,  and  Cory  JJ.  concurring)  stated  that  if 
“the  conduct  of  the  police  officer  constituted  a  marked  departure  from  the 
standard  of  care  of  the  reasonable  person  in  the  circumstances,”  the  offence 
would  be  made  out,  “absent  any  evidence  of  incapacity  to  appreciate  the  risk 
involved  in  the  conduct.”  A  new  trial  was  ordered,  at  which  Gosset  was  again 
acquitted. 

In  R.  v.  Naglik,  [1993]  3  S.C.R.  122,  the  Court  considered  two  accused 
charged  with  failing  to  provide  the  necessities  of  life  to  their  infant  son  {Code,  s. 
215).  The  Court  unanimously  held  that  the  fault  element  was  objective:  “s. 
21 5(2)(a)(ii)  punishes  a  marked  departure  from  the  conduct  of  a  reasonably 
prudent  parent  in  circumstances  where  it  was  objectively  foreseeable  that  the 
failure  to  provide  the  necessities  of  life  would  lead  to  a  risk  of  danger  to  the  life, 
or  a  risk  of  permanent  endangerment  to  the  health,  of  the  child”  (per  Lamer 
C.J.C.).  But  the  Court  once  again  divided  on  whether  this  standard  should  be 
adjusted  for  the  characteristics  of  the  particular  accused.  Lamer  C.J.C.  (Sopinka, 
lacobucci,  and  Major  JJ.  concurring)  held  that  the  trier  of  fact  should  be  told  to 
consider  “whether  it  was  possible  for  Naglik  to  control  or  compensate  for  her 
incapacities  in  the  circumstances.”  McLachlin  J.  (La  Forest  and  Cory  JJ. 
concurring;  L’Heureux-Dube  J.,  Gonthier  J.  concurring,  dissenting  on  other 
grounds,  concurring  on  this  point)  said: 

in  determining  what  Ms.  Naglik  “ought  to  have  known”,  the  trier  of  fact  must  determine 
the  conduct  of  the  reasonable  person  when  engaging  in  the  particular  activity  of  the 
accused  in  the  specific  circumstances.  These  circumstances  do  not  include  the  personal 
characteristics  of  the  accused,  short  of  characteristics  which  deprived  her  of  the  capacity 
to  appreciate  the  risk.  Youth,  inexperience,  and  lack  of  education  were  not  suggested  on 
the  evidence  to  deprive  Ms.  Naglik  of  the  capacity  to  appreciate  the  risk  associated  with 
neglecting  her  child.  Therefore,  she  must  be  held  to  the  standard  of  the  reasonably 
prudent  person. 
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Note:  R.  v.  Jorgensen 

Section  163(2)(a)  of  the  Criminal  Code  states:  “Everyone  commits  an 
offence  who  knowingly,  without  lawful  justification  or  excuse...  sells  ...  any 
obscene  written  matter,  picture,  phonograph  record  or  other  thing  whatever  ...”. 
Section  163(8)  states  that  “any  publication  a  dominant  characteristic  of  which  is 
the  undue  exploitation  of  sex,  or  of  sex  and  any  one  or  more  of  the  following 
subjects,  namely,  crime,  horror,  cruelty  and  violence,  shall  be  deemed  to  be 
obscene.” 

In  R.  v.  Jorgensen,  [1995]  4  S.C.R.  55,  the  accused  was  charged  with 
eight  counts  of  selling  obscene  materials  contrary  to  s.  163(2)(a),  in  relation  to 
eight  videotapes.  The  accused  had  sought  and  obtained  approval  of  all  the 
videos  from  the  Ontario  Film  Review  Board  (OFRB).  The  trial  judge  found  three 
of  the  videos  to  be  obscene  within  the  meaning  of  s.  163(8).  She  held  that  the 
mens  rea  of  the  offence  was  established  by  proof  of  the  accused’s  awareness  ”of 
the  presence  and  nature  of  the  subject  mater”  of  the  videos,  and  that  the 
accused’s  awareness  of  the  OFRB’s  approval  of  the  videos  was  irrelevant  to 
mens  rea.  The  accused  was  therefore  convicted  of  three  counts.  His  appeal  to 
the  Ontario  Court  of  Appeal  was  dismissed. 

The  accused’s  further  appeal  to  the  Supreme  Court  of  Canada  was 
allowed  and  an  acquittal  was  entered.  Sopinka  J.,  with  whom  La  Forest, 
L’Heureux-Dube,  Gonthier,  Cory,  McLachlin,  lacobucci,  and  Major  JJ.  concurred, 
held  that  to  prove  the  mens  rea  of  the  offence,  the  Crown  had  to  show  that  “the 
Crown  must  prove  knowledge  on  the  part  of  an  accused  charged  with  an  offence 
under  s.  163(2)(a),  not  only  that  the  accused  was  aware  that  the  subject  matter 
had  as  its  dominant  characteristic  the  exploitation  of  sex  but  that  the  accused 
knew  of  the  presence  of  the  ingredients  of  the  subject  matter  which  as  a  matter  of 
law  rendered  the  exploitation  of  sex  undue”  (para.  124).  Since  the  Crown  had 
not  proved  this  awareness,  the  accused  was  acquitted. 

Lamer  C.J.C.  concurring,  speaking  for  himself,  agreed  with  the  majority’s 
holding  concerning  mens  rea,  but  also  considered  whether  the  OFRB’s  approval 
of  the  videos  could  support  a  defence  of  officially  induced  error: 

II.  Analysis 

A.  Ignorance  of  the  Law  Does  not  Excuse 

[4]  While  mistakes  of  fact  relevant  to  the  commission  of  a  criminal  offence 
excuse  an  accused  from  criminal  responsibility,  mistakes  regarding  the  law  do  not.  There 
is  no  significant  difference  between  a  mistake  of  law  and  ignorance  of  the  law  (see  Molis 
v.  The  Queen,  [1980]  2  S.C.R.  356).  The  common  law  rule  that  ignorance  of  the  law  does 
not  excuse  the  commission  of  a  criminal  offence  is  codified  in  s.  19  of  the  Criminal 
Code : 


19.  Ignorance  of  the  law  by  a  person  who  commits  an  offence  is  not  an  excuse  for 
committing  tthat  offence. 
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